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Agenda

• Title IX:  rules, potential changes &  
pregnancy issues

• Disability:  accommodations, 
accessibility, mental health, service and 
emotional support animals

• Changing higher education landscape: 
accreditation to marijuana



Poll Everywhere

Text the word 

“HUSCHEDU3” to 

22333 to join 



Title IX:  Changing 

Rules to Pregnancy 

Discrimination



Title IX

“[N]o person in the United States 
shall on the basis of sex be 
excluded from participation in, be 
denied the benefits of, or be 
subjected to discrimination under 
any education program or activity 
receiving federal financial 
assistance.”
32 C.F.R. § 106.31



No person . . .

• Any person who 

participates in education 

programs or activities at 

the time of the alleged 

misconduct



Excluded from participation . . .

• Explicitly excludes; or

• Conduct sufficiently 

serious such that it 

has the practical 

effect of excluding



On the basis of sex . . . 

• Adverse treatment is 

because of a person’s 

sex; or

• Adverse treatment is 

sexual in nature



Covered misconduct

• Sex discrimination

• Sexual harassment

• Sexual violence

• Sexual exploitation

• Domestic/dating violence and 
stalking

• Pregnancy discrimination

• Retaliation



Education programs and activities . . . 

• All the “operations” 
of the institution

• Academics, 
employment, 
activities, clinical 
placements, and 
outreach



Title IX fundamentals

• No institutional sex 

discrimination

• Obligation to prevent, 

investigate, and redress 

sexual misconduct







New regulations: What happened?

• Fall 2017 ED rescinded 
Obama-era guidance

• Proposed rules released 
November 16, 2018

• Comment period now 
closed



What happens next?

• Review of comments by 

ED

• Finalization of 

regulation no earlier 

than “fall 2019”

• Lawsuits likely





#5: ED’s enforcement standard

• Adopts deliberate 
indifference standard from 
Supreme Court

• “Clearly unreasonable 
response”

• Substantially diminishes 
force of administrative 
enforcement



#4: Presumption of innocence

• Policy and notice letters 

must include presumption 

of innocence

• Interim decisions must 

account for presumption of 

innocence



#3: Standard of proof

• Permits clear and 

convincing standard for 

sexual harassment cases

• Cannot have different 

standards for students and 

faculty



#2: Live hearings

• Colleges and universities 
must have live hearings for 
resolution of formal 
complaints

• Hearing officer/body cannot 
be the same as investigator

• Effectively eliminates single-
investigator model
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#1: Cross-examination

• Party’s support person 
allowed to cross-examine 
other party and witnesses

• Testimony of persons who 
refuse to submit to cross-
examination is excluded

• Must provide support person 
for purposes of cross-
examination if party does not 
have one
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Title IX: Pregnancy 

Considerations



Title IX & Pregnancy

• Pregnancy discrimination is a form of 

sex discrimination – Only women 

• Explicitly included in regulations 

• Pregnant women must be treated the 

same as other students with temporary 

medical conditions that require 

treatment

• Cannot unilaterally presume what 

limitations (if any) should be placed on 

participation



How Pregnancy Discrimination 

Looks in Health Science 

Schools

• Denial of admission 

• Course incompletion or failure 

due to lack of accommodation 

• Degree incompletion

• Disparate financial assistance 



Title IX: equitable treatment

• Title IX prohibits schools from 
applying rules related to a 
student’s parental or familial 
status that treat students 
differently based on their sex

• This means that if a school 
provides special services for 
students who miss school for a 
temporary medical condition, it 
must do the same for a student 
who misses for pregnancy





Hogan v. Ogden

• ADA, Rehabilitation Act, Title IX claims

• Student placed on bedrest when 8 months pregnant and 
missed final exam

• Student proposed 2 different accommodations, but professor 
refused and advised her to withdraw (despite accommodating 
other students) 

• Court held that the student met all of the educational 
requirements of the course because she did not miss class 
before her bedrest, continued to participate in group efforts, 
and suffered adverse treatment by professor’s refusal of exam 
accommodation



Varlesi v. Wayne State University

• Student alleged she was removed from her Masters in 
Social Work program because of her pregnancy and 
status as an unwed pregnant woman

• University claimed she was dismissed because of her 
poor performance at her internship

• Jury awarded the plaintiff nearly $850,000

• The defendants’ discrimination and retaliation deprived 
the plaintiff of the opportunity for employment in her 
chosen field by denying her a graduate degree and the 
ability to obtain the degree elsewhere



Compliance: Basic Obligations 

Must not exclude a pregnant student from participating 

in any part of an educational program 

• Including extracurricular activities

Must excuse absences due to pregnancy or childbirth 

for as long as her doctor deems medically necessary
• Must allow student to return to the same academic and 

extracurricular status as before her medical leave began 

May implement special programs or classes
• Must be voluntary by student – student must be allowed 

to remain in her regular courses if she so chooses 

• Must be comparable to the programs and classes offered 

to other students



Best Practices: Brainstorm
• Provide comfortable, private spaces for 

breastfeeding/lactation

• Allow frequent trips to the restroom

• Allow temporary access to elevators

• Permit make-up work & excuse absences  
without penalty

• Allow homebound instruction

• Utilize online courses

• Permit students to re-take a semester

• Provide additional time so the student can 
continue her work at the same pace and finish at 
a later date



Best Practices: Policies & Procedures

• Have Title IX Coordinator manage complaints and compliance and interact 

with the community

• Make and enforce policies expressly covering pregnant and parenting 

students 

− Include procedures for filing complaints; evaluating and resolving issues

− Make sure policies are easily understandable to all

− Consider male parenting students 

• Distribute policies widely

− Publish in accessible locations on site and online 

− Make sure all faculty, staff, and students are aware of all rights and 

requirements 



Disability Rights:  

Accommodation 

and Accessibility



Section 504 of the Rehabilitation Act

• 1973 - first statute to require 

disability accommodation

• Makes it illegal for the 

federal government, federal 

contractors, and any entity 

receiving federal assistance 

to discriminate on the basis 

of disability

“No otherwise qualified individual 
with a disability . . . shall, solely 
by reason of his or her disability, 
be excluded from participation in, 
be denied the benefits of, or be 
subjected to discrimination under 
any program or activity. . .”



ADA - Title II
“No qualified individual with a disability 
shall, by reason of such disability, be 
excluded from participation in or be denied 
the benefits of the services, programs, or 
activities of a public entity, or be subject to 
discrimination by such entity”

• Title II:  Prohibits disability 
discrimination by public 
entities

• Communications 
requirement – public entities 
must ensure that 
communications with 
individuals with disabilities 
are as effective as 
communications with others 



ADA - Title III

• Title III: Prohibits “places of public 
accommodation” from discriminating 
“on the basis of disability in the full and 
equal enjoyment of the goods, services, 
facilities, privileges, advantages, or 
accommodations of any place of public 
accommodation . . . .”

• Colleges and universities are places of 
public accommodation

• Must make reasonable accommodations 
in policies, practices, and procedures



State Laws

• Most states and major 
cities have anti-
discrimination laws that 
mirror ADA/504

• Statutes generally prohibit 
discrimination on the basis 
of disability or perceived 
disability



Disability Services Analysis:

Whether there is a Disability?

• Needs only to substantially limit one major life activity

• Is the individual’s ability to perform the major life 

activity limited when compared to “most people in the 

general population”?

That results in a substantial limitation?

• A physical or mental impairment that substantially 

limits one or more major life activities

• A record of or being regarded as



Mental/ psychological impairments

Yes

• Intellectual disabilities

• Major depression

• Bipolar disorder

• PTSD

• OCD

• Schizophrenia

No

• Sexual behavior 
disorders

• Compulsive gambling

• Kleptomania

• Pyromania

• Illegal drug use



Interactive Process

• Students and employees are required to self-identify a disability 

and the need for accommodations

• Institutions should have policies and procedures for centralized 

handling of such requests 

• Interactive process to determine whether and to what extent 

accommodation will be made

• Includes evaluation of the particular nature of the claimed 

disability and the particular nature of the requested 

accommodation

• No magic words; no magic outcomes



Must any accommodation be made?

• Accommodations must be 

reasonable in nature

• Institutions are not required to 

provide accommodations that 

fundamentally alter a program 

or that conflict with the 

essential functions of a job

Practice Tip:

Need cooperation 

between Disability 

Services and faculty 

on what is reasonable 

and implementation… 

particularly in health 

sciences programs.



Institutions do NOT have to:

• Lower academic 
standards

• Provide the requested or 
“best” accommodation if 
another accommodation 
is reasonable



More Challenging Accommodations

• Course or testing modifications

• Modified schedules

• Intermittent absences:

• Short-duration courses

• Clinical rotations

• Missed examinations

Practice Tip:

Your input and 

collaboration with 

Disability Services 

is critical to help 

address 

challenging 

accommodations.



POLL QUESTION:

Retroactive Accommodation?

Susan is a second-year student enrolled in your  

course.  She has had spotty attendance during the 

semester and just failed the mid-term examination. 

She approaches you after class and says, “I was 

supposed to get time and a half for exams, so my 

mid-term doesn’t count.”





POLL QUESTION:

Temporary Medical Issue?

Kelly is a nursing student who is half-way through 

a pediatric clinical rotation.  She underwent hernia 

surgery last Friday and thought she would be able 

to return to the clinic on Monday.  After surgery, her 

doctor told her she cannot lift over 10 pounds for at 

least 4 weeks. 







Guidance for Faculty 

If a student requests that you make an 
accommodation:

• Refer them to your institution’s Disability 
Resource Services

• Don’t unilaterally make an accommodation

If a student has been given an accommodation:

• Abide by the accommodation

• If you have questions, contact the Disability 
Resource Services





Circuit split

• Circuit split related to “places of public accommodation”

• Retailers

o Domino’s Pizza, 2019

o Winn-Dixie, 2017

o Blick Art Materials, 2017

• Netflix, 2012

• Financial Institutions



Academic technology 
• Broad scope of non-

discrimination 
requirements, includes 
campus-based technology

• Institutions cannot overlook 
the non-discrimination and 
accommodation 
requirements as they adopt 
new classroom 
technologies



Increase in higher ed complaints

• Harvard and MIT suits 

• Several colleges in NY 
sued 

• Demand letters 

• Federal agency 
enforcement 

• Multiple OCR 
complaints across 
regions





Electronic 

Accessibility 

Compliance 

Points



Assess web presence

• How many websites do 
you have? 

• Links to third-party 
websites? 

• Activity on social media?

• What information is 
provided through the 
websites? 

• What functions are 
offered through websites? 



Evaluate web content

• Include manual 

checks 

• Consider a consultant 

• Look for template 

fixes and trends 



Prioritize remedial efforts

• Consider high-traffic 

websites 

• Disability services 

websites 

• Focus on individual 

complaints 

• Address “low-hanging fruit” 



Train content editors

• Systems controls can 

only go so far 

• Build on knowledge 

base of web team

• “Train the trainer” 



Establish reporting mechanism

• Identify coordinator and 

provide complaint 

mechanism 

• Make notice of process 

and forms accessible 



Self-Harming Students



Mental health

• Governed by ADA/Section 
504

• % of students with mental 
health concern still rising

• Accommodations process 
using Disability Services 
Coordinator





Potential Threat?

Benjamin is a first year studying occupational 
therapy.  He is a 4.0 student who participates 
regularly in class.  Over the last few weeks, he has 
been agitated in class, arguing with other students.  
When you call on him, his answers are off-topic 
and verging on incoherent.  This morning, you 
overheard a student say he posted something 
suicidal on Facebook.  





Best Practices for 

Behavior Intervention Team Policies

• Conduct an individualized risk assessment

• Consider imposing safety intervention measures 
or an involuntary leave of absence or withdrawal

• Threshold = student has engaged or threatened 
to engage in behavior that poses a significant 
risk to the health or safety of individuals or to the 
institution’s community as a whole.



Faculty Takeaways

• Be aware of warning signs

• Trust your instincts

• Act swiftly

• Referral to designated 

response team for 

individualized risk assessment

Practice 

Tip:

Always err 

on side of 

reporting .



Service and Assistance Animals
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• ADA:  The use of service animals (e.g., 

trained dog) is a recognized 

accommodation

• FHA:  Larger universe of “assistance 

animals,” including “untrained emotional 

support or therapy animals”

• 504:  Not in the law, but OCR has 

adopted the ADA definition of a service 

animal but also recognizes the use of 

Emotional Support Animals

The Law



When may a person keep an 

assistance animal?

1. The person has a disability

2. The animal is necessary to afford the person 
with a disability an equal opportunity to use and 
enjoy a dwelling; and

3. There is an identifiable relationship or nexus 
between the disability and the assistance the 
animal provides



Exceptions. . . 

• Assistance animals do not have to be permitted if:

• They are a direct threat to the health or safety 

of others

• They would cause substantial harm or 

damage to property

• They would impose an undue financial or 

administrative burden

• They would fundamentally alter the nature of 

the provider’s operations



© 2019 Husch Blackwell LLP
© 2019 Husch Blackwell LLP

May be a reasonable 
accommodation under 
Section 504

Not limited to dogs/miniature 
horses

Must be requested through 
the interactive process

Emotional 

Support 

Animals
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ADA:  No

Section 504:  Maybe

Must engage in reasonable 
accommodation process to 
consider request to modify 
policies.

Not required to modify if would 
result in fundamental alteration 
or pose an undue financial or 
administrative burden.

ESA in the 

Classroom



Competing Disabilities

• Allergies and fear of dogs are not valid reasons for 
denying access or refusing service to people using 
service animals. 

• Alternate arrangements should be explored.

• The service animal may be denied only if it poses a 
direct threat. 

• More latitude may exist to restrict emotional support 
animals.



Questions



Higher Education 

Landscape



Speech and protests

• Continued focus on student 
speech rights by ED

• Increased number of campus 
events as part of election 
cycle

• Potential institutional liability 
for student activities (Oberlin)



Data security and privacy

• FERPA enforcement 
continued ED priority

• Increased targeting of 
higher education by 
malicious actors

• Rise of class action 
lawsuits arising from 
breach



Gender identity/transgender

• Continued 
uncertainty about the 
meaning of “sex” in 
Title VII and Title IX

• Supreme Court 
cases in 2019-2020 
likely to resolve 
dispute



Weapons on campus

• New restrictive legislation 
in light of recent 
shootings?

• Continued expansion of 
carry rights?

• Students taking safety 
into their own hands?



Crisis response/threat assessment

• Continued attention to 

team-based threat 

assessment protocols

• Expanded planning for 

“active shooter” and other 

crisis response



Residential student organizations

• Relationship between 
institutions and Greeks 
in flux nationwide

• Increased attention to 
hazing/drinking culture

• Class action lawsuits 
involving Title IX and 
suicide





Drug policy

• Trend towards relaxation 

of state drug laws

• Increasing medical 

marijuana use by persons 

with disabilities

• Conflict with federal law



State regulation

• Increased efforts by 

state legislators to 

regulate higher 

education

• Speech, sexual assault,



Questions


